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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OKLAHOMA

STATE OF OKLAHOMA, ex rel. W.A.
DREW EDMONDSON, in his capacity as
ATTORNEY GENERAL OF THE
STATE OF OKLAHOMA and
OKLAHOMA SECRETARY OF THE
ENVIRONMENT C. MILES TOLBERT,
in his capacity as the TRUSTEE FOR
NATURAL RESOURCES FOR THE
STATE OF OKLAHOMA PLAINTIFFS

V. CASE NO.: 4:05-CV-329-TCK-SAJ

TYSON FOODS, INC., TYSON
POULTRY, INC., TYSON CHICKEN,
INC., COBB-VANTRESS, INC,,
AVIAGEN, INC., CAL-MAINE FOODS,
INC., CAL-MAINE FARMS, INC.
CARGILL, INC., CARGILL TURKEY
PRODUCTION, LCC, GEORGE’S,
INC., GEORGE’S FARMS, INC.,
PETERSON FARMS, INC. SIMMONS
FOODS, INC., and WILLOW BROOK
FOODS, INC. DEFENDANTS

DEFENDANTS CARGILL’S ADOPTION OF THE JOINT RESPONSE IN OPPOSITION
TO PLAINTIFF’S MOTION FOR ENTRY OF PROPOSED CONFIDENTIALITY
ORDER AND SUPPLEMENTAL RESPONSE IN OPPOSITION

COME NOW Cargill, Inc. (“Cargill”), and Cargill Turkey Production, LLC (“CTP”), and
by and through their attorneys, and submit the following as their Response to Plaintiff’s Motion
for Entry of Proposed Confidentiality Order (Dkt. No. 573). Cargill and CTP join in Defendants’
Joint Response in Opposition to Plaintiffs” Motion for Entry of Proposed Confidentiality Order
(Dkt. No. 641) and provide the following response to address Plaintiffs” proposed procedure for

challenging a confidential designation.
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I. Introduction

Cargill and CTP agree with Plaintiffs and its co-Defendants that the entry of an
appropriate confidentiality order is necessary in this case. Cargill and CTP join with the
Defendants in moving this Court to enter the confidentiality order attached as Exhibit 1 attached
to Defendants’ Joint Response in Opposition to Plaintiffs’ Motion for Entry of Proposed
Confidentiality Order (Dkt. No. 641). Defendants’ proposed Confidentiality Order provides a
manageable and appropriate procedure for challenging documents designated as confidential.
See Defendants Proposed Protective Order, Exhibit 1 to Defendants’ Joint Response (Dkt. No.
641), 1 8. Cargill and CTP object to Plaintiffs’ proposed procedure for challenging documents
designated as set forth below.

Il. Plaintiffs’ Proposed Procedure for Challenging Confidential Designations is
Unworkable and Therefore Unduly Burdensome

Under Plaintiffs’ proposal, the party designating the documents as confidential must
move the Court for an Order confirming the confidential designation if that designation is
challenged. Plaintiffs’ proposed procedure allows the party challenging the confidential
designation to make its challenge at anytime regardless of when the confidential document was
produced, while the designating party must file its motion with the Court within 15 days of said
notice. While the written notice must state the specific basis for the challenge, it must not advise
why further dissemination of the document is necessary. See PIls. Proposed Order, § 8. This
procedure places an undue burden on the party designating the document as confidential.

The Defendants in this litigation are competitors. There are many aspects of their
business operations that if shared with their competitors or the general public, would result in
injury to their business. If a Defendant is required to file a written motion with the Court setting

forth the reasons why the confidential designation is required, then the confidentiality of said
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document will effectively be destroyed. In such an instance, the burden is properly on the
Plaintiffs seeking to further disseminate such documents to move the Court to allow further
dissemination. In response, the Defendants can provide the documents to the Court for an in
camera review without the fear of destroying the confidential nature of the documents.
Defendants’ proposed procedure is similar to the common practice for challenging documents
designated as privileged on a privilege log.

Defendants’ proposed Confidentiality Order allows counsel, experts, court reporters,
court personnel and in some instances the parties themselves to review and use the documents as
needed for the litigation." The party challenging the confidential designation is in effect stating
that they want to use this information for non-litigation purposes. The burden to file a motion
with the Court is properly on the party challenging the confidentiality designation to explain why
the information should be used for a non-litigation purpose. It is common in such high profile
complex litigation to require the party challenging the confidential designation to move the Court
to allow it to further disseminate such information. See First Amended Confidentiality Order, In
Re CFS-Related Securities Litigation, Case 4:99-CV-00825-TCK-SAJ, { 14 (Dkt. 422).

I11. CONCLUSION

For the foregoing reasons, Cargill and CTP request that this Court deny Plaintiff’s
Motion for Entry of Proposed Confidentiality Order. Cargill and CTP respectfully request that
this Court enter the Defendants’ Proposed Confidentiality Order that provides a proper procedure

for challenging the confidential designation of documents.

! Under Defendants’ Proposed Protective Order, parties may view all documents except those designated as

“Confidential/Attorneys’ Eyes Only.”
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Respectfully submitted:

/s/ John H. Tucker

John H. Tucker, OBA #9110

Theresa Noble Hill, OBA #19119

Colin H. Tucker, OBA #16325

RHODES, HIERONYMUS, JONES, TUCKER &
GABLE

Pob 2110

100 w. 5™ Street, Suite 400

Tulsa, OK 74121-1100

and

Delmar Ehrich

Faegre & Benson LLP

2200 Wells Fargo Center

90 South Seventh Street
Minneapolis, MN 55402-3901

ATTORNEYS FOR CARGILL, INC. and
CARGILL TURKEY PRODUCTION, LLC
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CERTIFICATE OF SERVICE

| hereby certify that on this 22" day of May, 20086, | electronically transmitted the foregoing

document to the Clerk of the Court using the ECF System for filing and transmittal of a Notice of

Electronic Filing to the following ECF registrants.

Jo Nan Allen

Frederick C. Baker

Tim K. Baker

Douglas L. Boyd

Vicki Bronson

Paula M. Buchwald

Louis W. Bullock

Lloyd E. Cole, Jr.

Angela D. Cotner

John Breian DesBarres

W. A. Drew Edmondson

Delmare R. Ehrich

John Elrod

William B. Federman

Bruce W. Freeman

Ronnie Jack Freeman

Richard T. Garren

D. Sharon Gentry

Tony M. Graham

James M. Graves

Michael D. Graves

Thomas J. Grever

Jennifer S. Griffin

Carrie Griffith

John T. Hammons

Jean Burnett

Michael T. Hembree

Theresa Noble Hill

Philip D. Hixon

Mark D. Hopson

Kelly S. Hunter Burch

Stephen L. Jantzen

Mackenzie Hamilton Jessie

Bruce Jones

Jay T. Jorgensen

Krisann C. Kleibacker Lee

Raymond T. Lay

Nicole M. Longwell

Dara D. Mann
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Linda C. Martin

A. Scott McDaniel

Robert Park Medearis, Jr.

James Randall Miller

Robert A. Nance

John Stephen Neas

George W. Owens

David Phillip Page

K. Clark Phipps

Marcus N. Ratcliff

Robert P. Redemann

M. David Riggs

Randall E. Rose

Patrick Michael Ryan

Robert E. Sanders

David Charles Senger

William F. Smith

Jennifer F. Sherrill

Colin H. Tucker

John H. Tucker

R. Pope Van Cleef, Jr.

Kenneth E. Wagner

David A. Walls

Elizabeth C. Ward

Sharon K. Weaver

Timothy K. Webster

Gary V. Weeks

Adam Scott Weintraub

Terry W. West

Dale Kenyon Williams, Jr.

E. Stephen Williams

Douglas Allen Wilson

J. Ron Wright

Lawrence W. Zeringue

Bobby Jay Coffman
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and | further certify that a true and correct copy of the above and foregoing will be mailed via

first class U.S. Mail, postage properly paid, on the following who are not registered participants

of the ECF System:

C. Miles Tolbert

Secretary of the Environment
State of Oklahoma

3800 N. Classen

Oklahoma City, OK 73118
PLAINTIFF

William H. Narwold

MOTLEY RICE LLC

20 Church Street 17" Floor
Hartford, CT 06103
ATTORNEYS FOR PLAINTIFF

Monte W. Strout
209 W. Keetoowah
Tahlequah, OK 74464

ATTORNEY FOR CLAIRE WELLS,
LOUISE SQUYRES, THIRD-PARTY

Robin Wofford
Rt. 2, Box 370
Watts, OK 74964
PRO SE, THIRD PARTY DEFENDANT

DEFENDANTS

James R. Lamb Gordon and Susann Clinton

D. Jean Lamb 23605 S. Goodnight Lane
STRAYHORN LANDING Welling, OK 74471

Rt. 1, Box 253 THIRD PARTY DEFENDANT

Gore, OK 74435

PRO SE, THIRD PARTY DEFENDANTS

Kenneth and Jane Spencer
James C. Geiger

Individually and dba Spencer Ridge Resort

Route 1, Box 222
Kansas, OK 74347

PRO SE, THIRD PARTY DEFENDANTS

Ancil Maggard

c/o Leila Kelly

2615 Stagecoach Dr.
Fayetteville, AR 72703
THIRD PARTY DEFENDANT
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C. Craig Heffington

20144 W. Sixshooter Rd.

Cookson, OK 74427

PRO SE, SIX SHOOTER RESORT AND
MARINA, INC., THIRD-PARTY
DEFENDANT

Richard E. Parker

Donna S. Parker

BURNT CABIN MARINA & RESORT, LLC
34996 S. 502 Road

Park Hill, OK 74451

PRO SE, THIRD PARTY DEFENDANT

James D. Morrison

Rural Route #1, Box 278

Colcord, OK 74338

PRO SE, THIRD PARTY DEFENDANT

Jim R. Bagby

Route 2, Box 1711

Westville, OK 74965

PRO SE, THIRD PARTY DEFENDANT

Marjorie A. Garman

5116 Hwy. 10

Tahlequah, OK 74464

THIRD PARTY DEFENDANT

Doris Mares

Dba Cookson Country Store and Cabins
P.O. Box 46

Cookson, OK 74424

PRO SE, THIRD PARTY DEFENDANT

Eugene Dill

P.O. Box 46

Cookson, OK 74424

PRO SE, THIRD PARTY DEFENDANT

Linda C. Martin

N. Lance Bryan

Doerner, Saunders

320 S. Boston Ave., Ste. 500
Tulsa, OK 74103

THIRD PARTY DEFENDANT

Charles L. Moulton

Arkansas Natural Resources Commission
323 Center St., Ste. 200

Little Rock, AR 72206
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/s/ John H. Tucker
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